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KBanigikamiitna HaykoBa mpaisi € KOMIUIEKCHUM JAOCTIKEHHSIM OTHOTO 13
IIEHTPAJIbHUX 1HCTUTYTIB IUBIJIBHOTO TMpaBa — IHCTUTYTY 3aXHUCTy CYO’ €KTHMBHHUX
IUBIIPHUX TMpaB Yy BHIMAJKaX MOPYIIEHHS YH 3arpo3d TaKOro MOPYUICHHS
y4acHUKAMH JIOTOBIPHUX BIJHOCHMH B3STUX Ha cebe 3000B’s3aHb. KBamidikamiitna
HayKoBa Tpals CKJIAJa€TbCsl 3 TPhOX PO3JUIIB, PO3AUICHUX HA CIM MHIAPO3AUIB, Y
AKX PO3MISA] MHUTaHb PO3MOYMHAETHCS 31 3°5ICyBaHHS 3MICTy IpaBa Ha 3axMuCT,
OiJCTaB, YMOB HOTr0 BUHUKHEHHS Ta 3aBEPLIYEThCA 3 SCYBaHHSIM OCOOIMBOCTEN
3aCTOCYBaHHA BCBOTO  IHCTPYMEHTApPII0 MOMJIMBHUX  CIHOCOOIB  3aXUCTy Y
IOPUCAUKIIINHIN Ta HEOPUCAMKIINNHIN (HopMax 3axUCTy YYaCHUKAMH JOTOBIPHHUX
3000B’s13aHb.

VY nepmiomy po3aini «lIpaBo Ha 3aXMCT CyO’€KTMBHUX UUBUIBHUX MpPaB y
JOTOBIPHUX 3000B’sI3aHHAX)» 3allPOINIOHOBAHO aBTOPCHhKE BU3HAYEHHS IOHATTS IpaBa
Ha 3aXUCT Cy0 €KTUBHUX LMBUIBHUX MPaB y JOTOBIPHUX 3000B’s3aHHAX, BUSHAYEHO
HOT0 3MICT, BHOKPEMIICHO MIJCTAaBU Ta YMOBU BUHUKHEHHS Y YYACHHUKIB JIOTOBIPHUX
BIJIHOCHH IIpaBa Ha 3aXHUCT. BCTaHOBJIEHO, 110 X04a 3aXUCT CYO EKTUBHUX IUBLIBHUX
MpaB y4YacCHUKAMHM JIOTOBIPHMX 3000B’si3aHb, SIK MPaBWIO, peEaN3yeThbCs uepes
3aCTOCYBaHHS MPOIECyalbHUX HOPM, 332 CBOE€IO CYTHICTIO 1€ € MaTepiajbHO-IIPaBOBa
KaTeropis. 3amponoOHOBAHO ABTOPChKE OaueHHsI BUPINIEHHS JAaBHBOI JOKTPUHAIBHOI
JTUCKYCIi 111010 BU3HAYEHHS! MOHATTSA 3aXUCTYy SK 3aXO[1B, CHOCOOIB 3aXHCTy 1 SIK
TUSTBHOCTI, SIKa (JUCKYyCisl) HOCUTH JOBOJI YMOBHHM XapakTep, OCKIJIbKH BOHH
BIJIPI3HSIIOTBCS OJMH BIJl OJHOTO 3a KPUTEPIEM (POPMAIHLHOTO BU3HAYECHHS MOHATTA
3aXUCTY (K 3aX0JH, K CIIOCOOM 3aXUCTY 1 SIK JISUTBHICTB), IPU IIbOMY KOXKEH 13 HUX
MICTUTh y CBOI OCHOBI CHPUMHATTS 3aXUCTy SIK CYKYyIHOCTI AaKTHUBHUX Jii
yIPaBOMOYEHOTO Cy0’€KTa, M0 32 CBOEIO CYTHICTIO € aJeKBAaTHOIO Ta J03BOJICHOIO

3aKOHOM pEakili€l0 Ha TMPOTUNPABHE TIOCSATAaHHS Ha CyO €KTHBHE IPaBo.



3amporoHOBaHO aBTOPCHKE BU3HAYEHHS MOHSTTS 3aXUCTY CyO’ €KTUBHUX HUBLIBHUX
IpaB y JIOTOBIPHUX 3000B’ I3aHHSX.

BcranoBneno, 1o 3MICT MpaBa Ha 3aXHCT IMBUIBHUX TPaB Y4YaCHUKIB
JIOTOBIPHUX BITHOCHH CKJIQJa€ CYKYMIHICTh MpPaBOMIPHHUX, IOMYCTUMHUX Ta He
3a00pOHEHUX 3aKOHOM MOXJIMBOCTEH, SIKUMU HAJUISETHCS CTOPOHM JIOTOBOPY B
pamMKax IpoTHii TOPYIIEHHIO KUMOCh 3 HUX 3aKPIMJIEHUX y JIOrOBOpI MpaB, a TAKOX
YCYHEHHSI HETaTUBHUX HACHIJIKIB TaKUX MOPYIIEHB, SIKI 3HAXOMAATH CBIM 30BHIIIHIN
BHUpa3 K Y CAMOCTIHHUX ITPaABOMIPHHUX JISX MOTEPITUIOI CTOPOHH, TaK 1 B 3BEPHEHHI
70 KOMIIETEHTHUX JEePKAaBHUX OpPraHiB 3 METOI0 3aCTOCYBaHHS OCTaHHIMHU 3aXOJiB
npuMycoBOoro xapakrepy. [lpu mpomy Bu3HaueHHsS (AKTUYHOTO OOCATY IpaBa Ha
3aXUCT y JIOTOBIPHHUX 3000B’S3aHHSX HE CyMPOBOKYETHCS TIEBHOIO CTAJIOK0 IS YCiX
BUMAJKIB TOPYIICHHS MpaB (QOpMysor0, a 3aJekKUTh BIJl HU3KK OO0’ €KTUBHUX
YUHHUKIB, cepell AKuX: a) crenudika mopymeHHs cyo’ eKTUBHOTO IUBUIBHOTO MPaBa;
0) xapakTep MOPYLICHHS; B) HETaTUBHI HACHIJKW, 3aMOfisHl MPABONOPYIICHHSIM;
r) cienudika 00’€KTy JOTOBIPHUX MPABOBIIHOCHH; I) IPAaBOBUM CTaTyc CyO €KTIB
JIOTOBIPHUX MPaBOBITHOCHH TOIIO.

VY po3aini aklEHTOBAaHO OKpPEMY yBary Ha JIOCIIJPKEHHI MPaBOBOI MPUPOAU
IPEBEHTUBHOTO 3aXMCTy CYyO €KTUBHUX IMBUIBHUX MPaB YYaCHHUKIB JOTOBIPHHUX
BITHOCMH. MOJIMBOCTI MPOTHJIII CTBOPEHHIO 3arpo3u MOPYLIEHHS CyO €KTHUBHUX
MpaB YYaCHUKIB JOTOBIPHUX BIJHOCHH 3HAXOJSATh CBOE MPABOBE 3aKPIIJICHHS Y LTI
HU3Il aKTiB BITYM3HSHOTO 3aKOHOJABCTBa, cepex skux cT. 611, ct. 783, ct. 849,
ct. 1163 LUK Ykpainu, ct. 20 I'K Vkpainuy, ct. 4 I'TIK Ykpainu, ct. 53 3akony Ykpainu
«IIpo aBTOpCHKE TIPaABO 1 CyMIXKHI TIpaBay Ta 1H., IO B IIJIOMY BKa3y€ Ha CIIPUHAHATTS
3aKOHOZABIIEM KOHIIEMIIli MPEBEHTUBHOTO 3aXUCTy Ta PO3YMIHHS CTBOPEHHS 3arpo3u
MOPYIIEHHS Cy0’€KTUBHUX LIMBUILHUX MPaB K OKPEMOI IMiJICTAaBM BUHUKHEHHS MpaBa
Ha 3axucT. OOrpyHTOBaHO JOMiIBHICTH gonoBHEHHA cT. 15 1K Vkpainm, ct. 3 IIIK
VYkpainu, mopss i3 mopymieHHsIM, HeBU3HAHHIM Ta OCTHOPIOBAHHSM IUBIIHHUX TIPaB,
YEeTBEpPTOI0 MiJCTaBOI0 BUHUKHEHHS Y YYaCHHUKIB JOTOBIPHMX BIJHOCHH IMpaBa Ha
3aXUCT — CTBOPEHHSI 3arpo3u iX MOpYLIEHHs. 3alpOlIOHOBAHO aBTOPCHKE PO3YyMIHHS
MOHATTS CTBOPEHHSI PEaNbHOI 3arpo3M IMOPYIICHHS LWBUIBHUX TPaB y JOTOBIPHHUX

3000B’I3aHHSAX.



BuokpemsieHo kpuTepii BigMEXKyBaHHS HEBU3HAHHS Ta OCIOPIOBAHHS
IIMBUIBHUX TIpaB y JOTOBIPHUX 3000B’S3aHHSX, BUXOISYU 13 XapaKTepy MOBEAIHKH
cTopoHH goroBopy. IIpy HeBU3HAHHI MMpaBa CIHip MK CTOPOHAMH MO)KHA Ha3BaTu
MacCMBHHUM, aJKe 0co0a, SKa HE BU3HAE TMPABO, HEC BUMHSAE AKTHBHUX il 00
OyKBaJILHOTO TOCSATaHHS Ha HBOTO, MPOTE ii OE3MISUIbHICTh CIPUYUHSE TEPEIIKOIN
JUIA BUIBHOI peaii3alii MpaBOMOYHOCTEH, IO BXOAATH A0 3MICTy CyO €KTHBHOTO
HEBU3HAHOTO TpaBa, 1HIIUM KOHTPAreHTOM 3a JIOTOBOPOM; IPH OCIOPIOBaHHI CIIip
XapaKTepU3YEThCS AKTUBHICTIO 3 OOKy KOPECHOHIYIOUMX CTOPIH JOTOBODY, SIKi
Mpen SBISIOTh TMPOTHUJICKHI 3a CBOIM 3MICTOM BHUMOTH IIOAO HAsSBHOCTI YH
BIJICYTHOCTI y HHUX OCIOPIOBAHOTO IIMBUIBHOIO IIpaBa, OIMOCEPEAKOBYBAHOTO
JIOTOBIPHUM 3000B’SI3aHHSIM.

VY npyromy poszaini «IIpaBoBa xapakTepuCTHKa Ta OCOOIUBOCTI 3aCTOCYBaHHS
CIOCO0IB 3aXUCTy IpaB Yy JIOTOBIPHUX 3000B’S3aHHSAX» 3A1MCHEHO KiacH(iKalliio
3ac00IB Ta cHOco0IB 3aXWUCTy NpaB y JOTOBIPHUX 3000B’S3aHHSX, BU3HAYEHO
OCOOJIMBOCT1 3aCTOCYBaHHS 3arajbHUX Ta CIHEIaJbHUX CIIOCO0IB 3aXHCTYy MpaB y
JOTOBIpHUX 3000B’s13aHHAX. KOHCTaTOBaHO MPUHIIMIIOBI BIAMIHHOCTI MK MOHATTSMHU
«cmoci0 3aXHCTy MpaB y JOTOBIPHUX 3000B’SI3aHHAX» 1 «3acid 3axucTy MpaB y
JIOTOBIPHUX 3000B’SI3aHHAX», $KI TMOJSATalOTh B TOMY, IO CHOCIO 3aXHUCTy €
30BHIIIHIM MPOSIBOM peaii3alli IpaBa Ha 3aXUCT Ta BKa3zye Ha Te, SKI came
JOMYCTUM1 TIPaBOMIpHI i 3A1HCHIOE a00 TOBUHEH 3IIACHUTH CYO’€KT TOTOBIPHUX
MIPABOBIJHOCHH Y TIPOIIECI MPOTHU/IT OCSATaHHIO HA WOTO Cy0’€KTHBHE MPaBO, B TOU
yac, siK 3ac10 3aXUCTy € IHCTPYMEHTOM JIOCSITHEHHSI METH, sIKa CyMPOBOKYE 111 ii.

OxapakTepu30BaHO MPABOBY MPHUPOAY 1 PO3KPUTO CHENHU(PIKY BUKOPUCTAHHS
Croco0iB 3aXHCTy UMBUIBHUX IpaB y JOTOBIPHUX 3000B’S3aHHSAX, BUXOIMYH 13
HACTYMHHUX O3HaK: 1) ocobnuBa cdepa 3acTocyBaHHS; 2) crienu(piuHICTh MPABOBOTO
CTaTyCy CyO’€KTIB, yIPaBOMOYEHHUX 3aCTOCOBYBAaTH CIIOCOOM 3aXHCTy ITUBUIBHHUX
npaB y JOTOBIPHUX 3000B’si3aHHSX; 3) aJbTEPHATHBHICTH JKEPE] HOPMATHUBHOIO
3aKpIIJIEHHS CHOCO0IB 3aXUCTY LMBUIBHUX NpPaB Yy JOTOBIPHUX 3000B’SA3aHHSIX;
4) cnenudiuHicTh (HOPM 30BHIIIHLOTO BUPAKEHHS CITOCOOIB 3aXUCTY [IMBLILHUX MTPaB
y JTOTOBIPHUX 3000B’sI3aHHSIM.

Bcranosneno, 1mo sk BU3HAHHS TpaBa, TaK 1 MPUIMHEHHS Aii, 10 MOPYIIyeE



MpaBo, € HAJICKHUMH, JOMYCTUMHUMH 1 €(EKTUBHUMHU TPABOBHUMH MPUUOMAMU TIPH
NOPYIIECHHI MPaB YYACHUKIB JOTOBIPHUX MPABOBIIHOCHUH. BU3HaHHS npaBa moJsrae y
BCTAHOBJICHHI CYJIOM (paKTy HAsSBHOCTI B yYaCHHKA JOTOBIPHOT'O IIPaBOBIIHOIICHHS
Cy0’€KTHBHOTO TpaBa, pe3yJabTaTOM HYOrO0 € KOHCTATaimis  JOTOBIPHOTO
IIPABOBITHOIIICHHS 1 3a0€3MeYeHHST MOXKJIMBOCTI BUMHEHHS BJIACHUX MO3UTUBHUX 1M
HOCIEM HEBHU3HAHOTO YW OCTIOPIOBAHOTO MpaBa. BUKOPUCTaHHS MPUITMHEHHS [ii, 110
MOPYIIIY€E TPABO, K CIIOCO0Y 3aXUCTy MUBUIBHKUX MPaB y JOTOBIPHUX 3000B’I3aHHSIX
€ MOXJIMBUM Yy BUMAJKYy MOPYIICHHS OOP)XKHUKOM HOTO HETaTUBHOI'O 3000B’sI3aHHS,
110 BUTUIUBAE 3 YMOB JJOTOBODY.

KoHcraroBaHo poaoBHil XapakTep TMOHATTS MPOTUIPABHOCTI aKTy Y
MOPIBHSIHHI 13 TOHSATTAM HE3aKOHHOCTI aKTy, sIKa € PI3HOBUJIOM MPOTHUIIPABHOCTI. Y
BUITAJIKy, SKIIO BWJJIAHHIM IPOTHUIIPABHOTO aIMIHICTPATUBHOTO aKTy YYacCHHKOBI
JIOTOBIPHUX TMPABOBITHOCUH 3aBJIaHO IIKOJA a00 3YMOBJIEHO 1HINI HETaTUBHI
HACJIAKU MOPYIIEHHS Cy0’ €KTUBHUX IpaB, CIiJ 3aCTOCOBYBATH OJHOYACHO 1 crociO
3axucTy, mnepeadbadenuit 1m. 10 4.2 cr. 16 LK VYkpainu, 1 cmocid 3axucry,
CIIPSIMOBAHUH Ha BIJIHOBJICHHS TTOPYIIIEHOT'O MpaBa Ta JIKBIAAIIIO0 [IUX HACHIJIKIB.

OOrpyHTOBaHO TMOJBIMHY NPHUPOAY UMBUIBHO-IIPABOBOI KaTeropli CIUiaTH
MPOLICHTIB 32 KOPUCTYBAHHS UYKUMHU T'POIIOBUMHU KOIITaMH, SKa MPOSBISIETHCS B
TOMY, 10, 3 OJHOro OOKy, B JOTOBIDHUX KOHCTPYKIISIX TMO3UKH, KpPEIUTY,
0aHKIBCHKOTO BKJIaJly, OAaHKIBCHKOTIO paxyHKa 0OOB’SI30K IIOJI0 CIUIATU OOPKHUKOM
IIPOLICHTIB 32 KOPUCTYBAaHHS YY>KMMH TPOIIOBUMHU KOIITAMH HE HOCHUTH XapakTepy
BIJIMOBIAAILHOCTI, @ HABMAKH, € 3aKOHHUM T'POILIOBUM 3000B’sI3aHHSAM, O0YMOBJICHUM
CTOpOHAMU JOTOBOPY AOOPOBUIHHO. 3 1HIIOTO OOKY, B JOTOBOpax KYIIBII-IIPOJIAXKy
Ta PEHTU BUMOTA KpeAUTOpa MpO CIIaTy OOPKHUKOM IMPOIICHTIB 32 KOPUCTYBAHHS
Jy)KHMHA KOIITAMH € TIPAaBOBHUM HACTIAKOM HEBHKOHAHHS YW HEHAJIC)KHOTO
BUKOHAHHSI JIOTOBIPHUX 3000B’s3aHb Ta CIIPSIMOBAHA Ha 3aXUCT Cy0’ €KTUBHUX TIPAB.

Y KOHTEKCTI 3axXMCTy MaWHOBOIO 1HTEpecy KpeauTopa sK (GyHKIIl
3a0e3nevYeHHs] BUKOHAHHS 3000B’si3aHb JOBEJICHO, 110, Ha BIAMIHY BiJi KOHKPETHO
BH3HAYEHOTO OCHOBHOTO JOTOBIPHOTO OOOB’SI3KY OOpKHHKA, SIKOMY BIAMOBiIa€e
IpaBO KpeIuTOopa BHUMaraTd HOTO BHKOHAHHS, MaWHOBHMM I1HTEpeC Kpeautopa y

[IMBUIBHO-TIPABOBOMY JIOTOBOpP1 TOB’sS3aHUN 13 aOCTPaKTHUMHU aJIbTEPHATUBHUMHU



HOro MparHeHHSMH — HAJEKHUM BUKOHAHHSIM JIOTOBIPHOTO 3000B’s3aHHA a0o
OTPUMAHHSIM 33JI0BOJICHHS 3a paxyHOK JDKepena 3a0e3leyeHHsT BUKOHAHHS
3000B’s13aHb. Y 1[bOMY BHUMAJKY JOIIJIBHO CTBEPKYBAaTH NPO BUIU 3a0€3MEUCHHS
BUKOHAHHS 3000B’si3aHb K TIPO CIIOCOOM 3aXHCTy caMe MaWHOBOTO IHTEpECY
KpeauTopa, Kl CIpUsIOTh (POPMYBAHHIO Y OCTAaHHBOI'O BIIEBHEHOCTI Y BUKOHAHHI
JOTOBIPHOTO 3000B’sI3aHHS IIJISIXOM CIIOHYKaHHS /10 IbOTO OOp>KHUKA i 3arpo30i0
HACTaHHS HECIPHUATIMBHUX J/JIs HBOTO HACHIAKIB MailHOBOro Xxapakrepy abo y
rapaHTOBAaHOMY HEMOHECEH1 KPEIUTOPOM MaTepialbHUX BTPAT 32 PaXyHOK HAOyTTs Yy
BJIACHICTH JIKeperia 3a0e3MeueHHs] BUKOHAHHS 3000B’13aHHS HA BUIIAJIOK MOPYIICHHS
JOTOBOPY. 3p00JIEHO BUCHOBOK, IO THCTUTYT 3a0€3MeueHHs BUKOHAHHS 3000B’s13aHb
CIpPSIMOBAaHUM Ha 3aXUCT HE JIOTOBIPHUX MPAB, a MAMHOBHUX 1HTEPECIB KPEAUTOPA.

VY tperpomy po3aiuni «PopMu 3aXHCTy CyO €KTMBHMX ILMBLIBHUX IIpaB y
JOTOBIPHUX 3000B’SI3aHHSAX» AaKIEHTOBAaHO YBary Ha OCOOJMBOCTIX 3aXUCTY
Cy0’€KTMBHUX LMBUIBHUX MPaB YYaCHUKAMHU JIOTOBIPHUX BIJHOCUH B FOPUCIUKIIAHIN
Ta HEIOPUCAUKIINHIN (popmax. OOIrpyHTOBAHO MIJIXiA IIOMO CHPUUHATTA (HOPMHU
3aXUCTy LMBUIBHMX IHpaB AK CHUMOI03y MpPOLEAYPHO-IIPOLECYATBHOTO aCHEeKTy
peamizailii mpaBa Ha 3aXUCT Ta BKa3IBKU Ha Cy0’€KTa, YIPAaBOMOYEHOTO MHOro
3IIMCHIOBAaTH. 3alpOlIOHOBAHO AaBTOPCHKE BU3HAUYEHHS IOHATTS (OPMHU 3aXUCTY
LIMBUIBHHUX MIPaB y JOTOBIPHUX 3000B’ I3aHHSIX.

3po0bsieHo crpoOy BUPIMIMTH HAYKOBY JHUCKYCIIO MPO JOIILHICTh 00’ €IHAHHS
CYZIOBOi, aJMIHICTpaTUBHOI 1 HOTapiadbHOI (POPM 3aXUCTy B OAHY KIacH(piKaIMHY
rpyny — IOPUCIUKIINHY — 32 KpUTEpPIEM HAIJICHHS CYIB, JE€PKABHUX OpraHiB, iX
MOCaJ0BUX OCI0 Ta HOTapiyCiB BIaJHUMU MOBHOBAKEHHSIMHU, BUPAKEHHS B MEXax X
peamizaiii BoOJi Jep>KaBH, B TOMY YHCII Yy TpOIECI 3aXUCTy LUBUIBHUX IIpaB, i3
MOMUIMBICTIO 3aCTOCYBaHHSI JI0 OCI0, 110 Ha HUX TMOCATAIOTh, JIETAJIBHOTO MPUMYCY.
BignoBimHo 3a JOMOMOIOK MPUHIMIY JUXOTOMIi JISUIBHICTH IMOAO 3aXUCTY
Ccy0’€KTUBHUX TpaB, 3A1HCHIOBaHY 1032 paMKaMU peati3allii BIaJJHUX TOBHOBAXKEHb,
OXapaKTEPU30BAHO SIK HEIOPUCAMKINIAHY 1 BUBHAYEHO K MIPOTUIICIKHY 32 Cy0’ €KTHOIO
cnenu@ikoro Kiracudikamiiay rpyny (GopmM 3axucTy HUBUIBHHX IpaB y4YaCHUKIB
JIOTOBIPHUX B1JIHOCHH.

Bcranosneno crenudiky 3actocyBaHHS CylaMu €()EKTHBHOTO CIIOCOOY



3aXUCTY LUBUIBLHUX MPaB y JOTOBIPHUX 3000B’s3aHHAX: 1) BIICYTHICTh Y 3aKOH1 a0
JIOTOBOP1 BKa31BKU Ha €(DEKTUBHUH CMOCIO 3aXKUCTY; 2) BUKIIAJICHHS Y MMO30BHIN 3asB1
BUMOTH PO CaMOCTIHE BU3HAYE€HHS 1 3aCTOCYBAaHHS CYIOM €(EKTUBHOIO CIIOCOO0Y
3aXUCTy; 3) IOTPUMAaHHS CYIOM BCTAHOBJICHHX 3aKOHOM MPOIECyaJbHUX MEX,
OB’ S13aHUX 13 MPEIMETOM 1 IiJICTAaBOIO TMO30BY; 4) peaiizallis MPUHIUITY jura novit
curia («CyJ1 3Ha€ 3aKOHW» ).

3anmponOHOBAaHO BU3HAYEHHS TIOHATTS CaMO3aXWCTy MHBUIBHUX TpaB Yy
JOTOBIPHUX 3000B’SI3aHHAX SK PI3HOBUIY HEIOPUCIUKINNAHOT (GOpPMH 3aXHCTY.
OOrpyHTOBaHO JOLIJIBHICTh BIIHECEHHsA 3aXO[iB OMNEPATUBHOTO BIUIMBY O
CIelialbHUX CII0CO0IB CaMO3axXHCTYy, IO CIIBBIIHOCATHCS SK BHJJIOBE Ta POJOBE
MOHATTS. BHOKpeMIIGHO  HU3KY CHUIBHMX O3HAaK, IO JOBOJATH CHOPITHEHICTh
MIPaBOBOi NPHUPOJIU LIMX IHCTUTYTIB, cepel SKUX: 1) OTHAKOBI MPABOBI MiJACTABU IS
3aCTOCYBaHHSI CAMO3aXHUCTY 1 3aXOJ1B ONEPATUBHOTO BIUIMBY; 2) OJIHAKOBA CY0’ €KTHA
cnenu@ika ix peanizaiii; 3) oJHaKOBa META iX 3aCTOCYBaHHS.

PosrnsayTo cnienudiky 3ailiCHEHHS TPETEMChKOTO CYIOUMHCTBA Ta Meaialli sSK
PI3HOBHJIIB ~ HEIOPUCIUKIIIHHOTO 3aXMCTy IUBUIBHMX TpaB y  JOTOBIPHUX
3000B’SI3aHHAX, IO TapMOHIMHO NOEIHYIOTh B COO1 3a0e3MeyYeHHs MPUBATHUX
IHTEpECiB YYaCHHKIB JOTOBIPHUX MPaBOBIIHOCHH, HAJal04u iM 3MOry mnpodeciitHo,
OTIEPaTUBHO, IPOIICAYPHO THYYKO Ta 0€3 3aiiBUX BUTPAT KOIITIB YCYHYTH TEPEIIKOIN
y peaiizallii HUMH CBOIX MpaB Ta BITHOBUTH iX.

Knouoei cnosa: cy®’ekTuBHE TIpaBO, JOTOBIPHI 3000B’sI3aHHSI, JIOTOBIP, CTOPOHU
JIOTOBOPY, MOPYILIEHHS MpaB, 3aXUCT MpaB, MAlHOBUI 1HTEpeC, croci0 3axucry, Gopma
3aXHCTY, IMBUIbHO-TIPABOBA Bi/IMOBIIABHICTD, BIAIIKOYBAaHHS IKO/W, CYTOBHM 3aXHCT,
MPEBEHTUBHUM 3aXHCT, CAMO3aXUCT, METIaIlis.

ANNOTATION

Martyniuk Yu. V. Protection of subjective civil rights in contractual
obligations. — Qualifying scientific work on manuscript rights.

Dissertation for the degree of Doctor of Philosophy in the specialty 081 — Law.
— West Ukrainian National University, Ternopil, 2023.

The qualifying scientific work is a comprehensive study of one of the central

institutions of civil law — the institution of protection of subjective civil rights in



cases of violation or threat of such violation by the participants of contractual
relations of their obligations. The qualifying scientific work consists of three sections,
divided into seven subsections, in which the consideration of issues begins with the
clarification of the content of the right to protection, grounds, conditions of its
occurrence and ends with the clarification of specifics of application of the entire
toolkit of possible methods of protection in jurisdictional and non-jurisdictional
forms of protection by participants of contractual obligations.

In the first section «The right to protection of subjective civil rights in
contractual obligations», the author's definition of the concept of the right to
protection of subjective civil rights in contractual obligations is proposed, its content
is defined, the grounds and conditions for the emergence of the right to protection are
highlighted. It has been established that although the protection of subjective civil
rights by participants in contractual obligations is usually implemented through the
application of procedural norms, it is essentially a material-legal category. The
author's vision of a solution to the long-standing doctrinal debate regarding the
definition of the concept of protection as measures, methods of protection and as an
activity, which (discussion) is of a rather conditional nature, since they differ from
each other according to the criterion of the formal definition of the concept of
protection (as measures, as methods of protection and as activity), while each of them
contains at its core the perception of protection as a set of active actions of an
authorized subject, which in its essence is an adequate and legally permitted reaction
to an illegal encroachment on a subjective right. The author's definition of the
concept of protection of subjective civil rights in contractual obligations is proposed.

It has been established that the content of the right to protect the civil rights of
the participants in contractual relations is a set of legitimate, permissible and not
legally prohibited opportunities that are granted to the parties to the contract within
the framework of counteracting the violation by some of them of the rights enshrined
in the contract, as well as the elimination of the negative consequences of such
violations, which find their external expression both in the independent lawful actions
of the injured party, and in the appeal to the competent state authorities for the

purpose of applying the latter measures of a coercive nature. At the same time, the



determination of the actual scope of the right to protection in contractual obligations
IS not accompanied by a formula that is constant for all cases of violation of rights,
but depends on a number of objective factors, including: a) the specifics of the
violation of a subjective civil right; b) the nature of the violation; c) negative
consequences caused by the offense; d) specifics of the object of the contractual
relationship; e) legal status of subjects of contractual relations, etc.

The section focuses special attention on the study of the legal nature of
preventive protection of the subjective civil rights of participants in contractual
relations. Possibilities of counteracting the creation of a threat of violation of the
subjective rights of participants in contractual relations find their legal consolidation
in a number of acts of domestic legislation, including Art. 611, Art. 783, Art. 849,
Art. 1163 of the Civil Code of Ukraine, Art. 20 of the Commercial Code of Ukraine,
Art. 4 of the Commercial Procedural Code of Ukraine, Art. 53 of the Law of Ukraine
«On Copyright and Related Rightsy, etc., which generally indicates the legislator's
perception of the concept of preventive protection and the understanding of the
creation of a threat of violation of subjective civil rights as a separate basis for the
emergence of the right to protection. The expediency of adding Art. 15 of the Civil
Code of Ukraine, Art. 3 of the Civil Procedure Code of Ukraine, along with the
violation, non-recognition and contestation of civil rights, the fourth reason for the
emergence of the right to protection for participants in contractual relations is the
creation of a threat of their violation. The author's understanding of the concept of
creating a real threat of violation of civil rights in contractual obligations is offered.

The criteria for distinguishing non-recognition and contestation of civil rights in
contractual obligations are distinguished, based on the nature of the behavior of the
party to the contract. In case of non-recognition of the right, the dispute between the
parties can be called passive, because the person who does not recognize the right
does not take active actions regarding the literal encroachment on it, but his inaction
causes obstacles to the free exercise of the powers included in the content of the
subjective unrecognized right by another counterparty by contract; in case of dispute,

the dispute is characterized by activity on the part of the corresponding parties to the



contract, who present opposite claims regarding the presence or absence of the
contested civil right, mediated by the contractual obligation.

In the second section «Legal characteristics and features of the application of
methods of protection of rights in contractual obligations» the classification of means
and methods of protection of rights in contractual obligations is carried out, the
features of the application of general and special methods of protection of rights in
contractual obligations are determined. Fundamental differences between the
concepts of «method of protection of rights in contractual obligations» and «means of
protection of rights in contractual obligations» have been identified, which consist in
the fact that the method of protection is an external manifestation of the realization of
the right to protection and indicates which ones are permissible legitimate actions are
performed or should be performed by the subject of contractual relations in the
process of counteracting the encroachment on his subjective right, while the means of
protection is a tool for achieving the goal that accompanies these actions.

The legal nature of the methods of protection of civil rights in contractual
obligations is characterized and the specifics of their use are disclosed, based on the
following features: 1) special scope of application; 2) specificity of the legal status of
subjects authorized to apply methods of protection of civil rights in contractual
obligations; 3) alternative sources of normative consolidation of methods of
protection of civil rights in contractual obligations; 4) specificity of forms of external
expression of ways of protection of civil rights in contractual obligations.

It has been established that both the recognition of the right and the termination
of the action that violates the right are proper, permissible and effective legal
techniques in case of violation of the rights of the participants in the contractual
relationship. The recognition of the right consists in establishing by the court the fact
that the participant of the contractual legal relationship has a subjective right, the
result of which is the ascertainment of the contractual legal relationship and ensuring
the possibility of carrying out own positive actions by the bearer of the unrecognized
or contested right. The use of the termination of an action that violates the right as a
way of protecting civil rights in contractual obligations is possible in the event that

the debtor violates his negative obligation arising from the terms of the contract.



The generic nature of the concept of illegality of an act in comparison with the
concept of illegality of an act, which is a type of illegality, has been established. In
the event that the issuance of an illegal administrative act harms a participant in a
contractual relationship or causes other negative consequences of a violation of
subjective rights, the method of protection provided for in Clause 10, Part 2, Art. 16
of the Civil Code of Ukraine, and a method of protection aimed at restoring the
violated right and eliminating these consequences.

The dual nature of the civil-law category of interest payment for the use of other
people's money is substantiated, which is manifested in the fact that, on the one hand,
in the contractual constructions of a loan, credit, bank deposit, bank account, the
debtor is obliged to pay interest for the use of other people's money does not bear the
nature of responsibility, but on the contrary, is a legal monetary obligation stipulated
voluntarily by the parties to the contract. On the other hand, in sales and annuity
contracts, the creditor's demand for the debtor to pay interest for the use of other
people's funds is a legal consequence of non-fulfillment or improper fulfillment of
contractual obligations and is aimed at protecting subjective rights.

In the context of the protection of the property interest of the creditor as a
function of ensuring the fulfillment of obligations, it has been proven that, in contrast
to the specifically defined main contractual obligation of the debtor, which
corresponds to the right of the creditor to demand its performance, the property
interest of the creditor in a civil law contract is connected with his abstract alternative
aspirations — the proper fulfillment of a contractual obligation or obtaining
satisfaction at the expense of a source of ensuring the fulfillment of obligations. In
this case, it is appropriate to assert the types of enforcement of obligations as methods
of protecting the property interest of the creditor, which contribute to the formation of
the latter's confidence in the performance of the contractual obligation by inducing
this debtor under the threat of adverse property consequences for him or in a
guaranteed material losses not incurred by the creditor at the expense of acquiring
ownership of the source of guaranteeing the performance of the obligation in case of
breach of contract. It was concluded that the institution of enforcement of obligations

Is aimed at protecting not contractual rights, but property interests of the creditor.



The third section «Forms of protection of subjective civil rights in contractual
obligations» focuses on the features of protection of subjective civil rights by
participants in contractual relations in jurisdictional and non-jurisdictional forms. The
approach regarding the perception of the form of protection of civil rights as a
symbiosis of the procedural-procedural aspect of the realization of the right to
protection and the indication of the subject authorized to exercise it is substantiated.
The author's definition of the concept of the form of protection of civil rights in
contractual obligations is proposed.

An attempt was made to resolve the scientific debate about the expediency of
combining judicial, administrative and notarial forms of protection into one
classification group — jurisdictional — based on the criterion of granting courts, state
bodies, their officials and notaries with powerful powers, expressing within their
limits the will of the state, including including in the process of protecting civil
rights, with the possibility of applying legal coercion to persons who encroach on
them. Accordingly, with the help of the principle of dichotomy, activities related to
the protection of subjective rights, carried out outside the framework of the exercise
of power, are characterized as non-jurisdictional and defined as a classification group
of forms of protection of civil rights of participants in contractual relations that are
opposite in terms of subject specificity.

The specifics of the application by the courts of an effective method of
protection of civil rights in contractual obligations have been established: 1) absence
of an indication of an effective method of protection in the law or contract; 2) setting
forth in the statement of claim the requirement for independent determination and
application by the court of an effective method of protection; 3) observance by the
court of procedural limits established by law, related to the subject and grounds of the
claim; 4) implementation of the jura novit curia principle («the court knows the
lawsy).

A definition of the concept of self-defense of civil rights in contractual
obligations as a type of non-jurisdictional form of protection is proposed. The
expediency of classifying measures of operational influence as special methods of

self-defense, which are correlated as species and generic concept, is substantiated.



A number of common features have been singled out that prove the relatedness of the
legal nature of these institutions, including: 1) the same legal grounds for the use of
self-defense and measures of operational influence; 2) the same subject specifics of
their implementation; 3) the purpose of their application is the same.

The section examines the specifics of arbitration proceedings and mediation as
types of non-jurisdictional protection of civil rights in contractual obligations, which
harmoniously combine the provision of private interests of participants in contractual
relations, enabling them to professionally, quickly, procedurally flexibly and without
unnecessary costs eliminate obstacles in the to exercise their rights and restore them.

Keywords: subjective right, contractual obligations, contract, parties to the
contract, violation of rights, protection of rights, property interest, method of
protection, form of protection, civil liability, compensation for damages, judicial

protection, preventive protection, self-defense, mediation.
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